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Supreme Court af Indiana. 
HEDDERICK v. SMITH. 

A tenant who, for the better enjoyment of the leasehold, erects thereon buildings, 
may, at any time before his right of enjoyment ceases, remove such buildings, if the 
removal can be accomplished without permanent injury to the freehold. 

If he neglects to remove them during his rightful continuance in possession, unless 
his right to do so afterwards is reserved by agreement with the landlord, he is pre- 
sumed to have abandoned them, and his right ceases. 

If the tenant take a new lease from the landlord without reserving the right to 
remove the buildings placed by him on the demised premises for his own enjoyment, 
he cannot at the expiration of such new term remove such buildings. 

A mere extension, however, of the old lease upon the same terms will not con- 
clude his right to remove such buildings ; and the respective rights of the parties 
will remain the same. 

Appeal from the Marion Superior Court. 

P. Eappaport, for the appellant. 
F. S. Rollins, for the appellee. 

The opinion of the court was delivered by 

Mitchell, 0. J. — Elizabeth D. Smith, as owner of certain pre- 
mises in the city of Indianapolis, brought this suit against Hed- 
derick who was in possession, to restrain him from removing 
therefrom a " club house," which had been erected thereon, and other 
alleged fixtures, which, it was claimed, were a part of the freehold. 
The case was put at issue and tried by the court, the result being 
a finding and judgment for the plaintiff below. On appeal to the 
general term, the only error assigned was that the court, at special 
term, erred in overruling the appellant's motion for a new trial. 
Under the settled practice no alleged errors will be considered here, 
except such as were assigned at the general term : Miller v. State, 
61 Ind. 502. 
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It is a question whether the bill of exceptions containing the 
evidence is certified by the judge in such manner as to entitle it to 
consideration here. But waiving the alleged irregularities in that 
regard, we find the following undisputed facts exhibited in the evi- 
dence. The plaintiff took title to the premises from her deceased 
husband, Ebenezer Smith. The place was known as " Volks Gar- 
den," and had upon it one building which was used as a saloon, and 
another called the " Club-house." The club-house was built by one 
Baldes while occupying as tenant of Smith. In April 1879, Hed- 
derick, with the knowledge and consent of Smith, purchased the 
club-house and fixtures of Baldes, paying therefor $700 in cash. 

Contemporaneously with the purchase from Baldes, he took a 
lease of the premises from Smith for a term of three years. 
Whether by the terms of this lease the right to remove the pro- 
perty in dispute was reserved does not appear. During the con- 
tinuance of this lease Smith died, and his widow succeeded to his 
title. At the expiration of the term Hedderick leased the premises 
from Mrs. Smith, for the term of one year at a stipulated rent, 
payable monthly. The rent reserved for the new term was different 
from the old. The lease contained the usual covenants for repair 
by the tenant, and for the surrender of the premises at the expira- 
tion of the term, without waste. There is in it no reservation of a 
right to remove any building or fixtures annexed to or situate upon 
the land. Some repairs and alterations were made to the club-room 
by the tenant during his term, and he asserted the right to remove 
it and the fixtures which he had purchased from Baldes. Whether 
the building was so annexed to the freehold as to become part of it, 
or whether it could be removed without injury to the reversion, 
were propositions asserted on one hand and denied on the other. 
But as the finding of the court was for the plaintiff, it must be 
assumed here that it was. That a tenant who, for the better enjoy- 
ment of the leasehold, erects thereon buildings, may, at any time 
before his right of enjoyment ceases, remove such buildings, if the 
removal can be accomplished without permanent injury to the free- 
hold, is well settled. It is equally well settled that if he neglects 
to remove them during his rightful continuance in possession, unless 
his right to do so afterwards is reserved by agreement with the land- 
lord, he is presumed to have abandoned them, and his right ceases. 
Cromie v. Hoover, 40 Ind. 49 ; Allen v. Kennedy, Id. 142 ; Ham- 
ilton v. Huntley, 78 Id. 521 ; Griffin v. Ransdell, 71 Id. 440. 
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Assuming that the tenant had the right to remove the building 
and fixtures during the continuance of his first term, the question 
still remains, what was the effect of his taking a new lease upon 
different terms from Mrs. Smith, without reserving any right of 
removal ? Without question, if there had been nothing more than 
an extension of the old lease upon the same terms, the respective 
rights of the parties would have remained the same. The accept- 
ance of a new lease upon different terms was, however, the creation 
of a new tenancy. It would seem that when the new lease was 
made, it was a lease of the whole estate as it then existed, including 
the club-house now in dispute, with whatever else was a part of the 
freehold. This estate the lessee covenanted to maintain in repair, 
and at the expiration of his term surrender up. It results from the 
terms of the lease, that whatever constituted a part of the freehold 
at the time the lease was accepted must be surrendered at its termi- 
nation, and the lessee will not be permitted to say that part of the 
premises leased was in fact a trade fixture, erected by him under 
a previous lease, and that he has the right, against the face of his 
contract, to sever and remove it. To permit the tenant to do this, 
would, in effect, be to permit him to deny the title of his landlord 
to part of the demised premises. And if he may deny his title to 
a part, why not to the whole ? The acceptance of the new lease 
was an effectual surrender of the old, together with the estate, and 
all other rights which the old lease secured to him. Thenceforth 
he was in as of a new estate, which is to be measured by the condi- 
tion of things existing when it commenced, and by the covenants, 
conditions and reservations contained in the new lease, from which 
the rights of the parties must be determined and regulated. Upon 
this subject the elementary writers are agreed. Accordingly, the 
rule is stated by an approved author, thus : " But while a tenant 
may remove trade fixtures at any time during his original term, or 
any renewal thereof, yet, although he continues in possession after 
the expiration of his original term, if he holds under a new lease, 
in which no provision for the removal of the fixtures is made, he is 
treated as having abandoned his right thereto:" Wood. Landl. and 
Ten., § 532. So, also, in Tayl. Landl. and Ten., § 552, the author 
says : " If a tenant, at the close of his term, renews his lease, or 
surrenders it for the purpose of acquiring a fresh interest in the 
premises, he should take care to reserve his right to sever under 
the old tenancy ; for when his continuance in possession is under a 
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new lease or agreement, his right to remove fixtures is determined, 
and he is in the same situation as if the landlord, being seised with 
the land, together with the fixtures, had demised both to him." 

The principles above stated are sustained by the adjudications 
of the courts in the following, among other well-considered cases : 
Loughran v. Ross, 45 N. Y. 792 ; Watriss v. First Nat. Bank, 
£c, 124 Mass. 571 ; Jungerman v. Bovee, 19 Cal. 355. 

Judgment affirmed, with costs. 



This note will be confined to those 
cases touching the time when a tenant 
must exercise bis right to remove fix- 
tures placed by him on the freehold. If 
the tenant has the right to remove the 
fixtures, when must he exercise it ? 

The reasons for tho rule allowing the 
tenant to remove the fixtures has been 
well stated by Judge Cooley : " The 
right of a tenant to remove the erections 
made by him in furtherance of the pur- 
pose for which the premises were leased 
is conceded. The principle which per- 
mits it is one of public policy, and has 
its foundation in the interest which so- 
ciety has that every person shall be 
encouraged to make the most beneficial 
use of his property the circumstances will 
admit of. On the other hand, the require- 
ment that the tenant shall remove during 
his term whatever he proposes to claim a 
right to remove at all, is based upon a 
corresponding rule of public policy, for 
the protection of the landlord, and which 
is — that the tenant shall not be suffered, 
after he has surrendered the premises, to 
enter upon the possession of the landlord 
or of a succeeding tenant, to remove fix- 
tures which he might and ought to have 
taken away before. A regard for the 
succeeding interests is the only substantial 
reason for the rule which requires the 
tenant to remove his fixtures during the 
term ; indeed, the law does not in strict- 
ness require of him that he shall remove 
them during the term, but only before he 
surrenders possession, and during the 
time that he has a right to regard him- 
self as occupying in the character of 



tenant :" Kerr v. Kingsbury, 39 Mich. 
150; s. c. 33 Amer. Rep. 362; 17 
Amer. L. Eeg. 638. 

The expression " during the term " is 
frequently used in the cases, and has its 
origin in an early case. Thus in 1804, 
in the Year Book, Henry VII. 1 36, pi. 
24, the rule is stated, "And if the lessee 
for years makes such a furnace for his 
advantage, or a dyer makes his vats and 
vessels to carry on his occupation during 
his term, he may remove them ; but if 
he suffers them to remain fixed to the 
earth after the end of his term, then they 
belong to the lessor." So in Poole's 
Case, 1 Salk. 368, it was said by Lord 
Holt that "during the term the soap- 
boiler might well remove the vats ; but 
after the term they become a gift in law 
to him in reversion, and are not remov- 
able. 

In Lyde v. Russell, 1 B. & Ad. 394, 
Lord Tentebden said: "In a very 
excellent treatise on the law of fixtures 
by Mr. Amos and Eerrard (p. 87), it is 
laid down that a tenant must use his 
privilege in removing fixtures during the 
continuance of his term ; for, if he for- 
bear to do so within this period, the law 
presumes that he voluntarily relinquishes 
his claim in favor of the landlord." 
After citing the two cases last cited 
above, he proceeded : " According to 
these authorities then, the property in 
fixtures, which would be in the tenant if 
lie removed them during the term, vests 
in the landlord on the determination of 
the terra." Sec also Hallen v. Sunder, 
1 C, M. & B. 266 ; Lee v. Risdon, 7 
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Taunt. 188 ; Mackintosh v. Trotter, 3 
M. & W. 184. 

In Weeton v. Woodcock, 7 M. & W. 
14, 19, Alderson, B., said: "The 
rule to be collected from the several 
cases decided on this subject seems to be 
this — that the tenant's right to remove 
fixtures continues daring his original 
term, and during such further period of 
possession by him as he holds the prem- 
ises under a right to consider himself 
a tenant. That was the rule on which 
this court acted in Minshall v. Lloyd, 2 
M. & W. 460, iu which Parke, B., in 
giving his judgment, puts it on the 
ground that there was ' no doubt that in 
that case the steam-engines were left 
affixed to the freehold after the expira- 
tion of the term, and after the plaintiffs 
had any right to consider themselves ten- 
ants. In the present case, also, this 
boiler was removed after the entry for 
a forfeiture, and at a time after the as- 
signees had ceased to have any night to 
consider themselves as tenants." 

In Merritt v. Judd, 14 Oal. 59, the 
rule is stated in the following language : 
' The tenant's right to remove fixtures 
continues during his original term, and 
during such further period of possession 
by him, as he holds the premises under 
a right still to consider himself a tenant ; 
and, we have seen, beyond this the great 
weight of authority does not go :" Citing 
Welton v. Woodcock, 7 M. & W. 14. 

In Leader v. Homewood, 5 C. B. (N. 
S.) 546, Mr. Justice Willes, comment- 
ing on Weston Y. Woodeock, and Penton 
v. Robart, 2 East 88, said : " It is per- 
haps not easy to understand fully what 
is the exact meaning of this rule, and 
whether or not it justifies a tenant who 
has remained in possession after the end 
of his term, and so become a tenant at 
sufferance, in severing the fixtures dur- 
ing the time he continues in possession 
as s such tenant. But the rule, whatever 
its exact meaning may be, is plainly in- 
consistent with the argument relied on 
by the counsel for the plaintiff in the 
Vol. XXXIV.— 4 



present case, viz. : that the right of the 
tenant continues till he has evinced an 
intention to abandon his right to the fix- 
tures." So in Mackintosh v. Trotter, 3 
M. & W. 184, Baron Parke, after stat- 
ing whatever is planted in the soil be- 
longs to the soil, remarked " that the 
tenant has the right to remove fixtures 
of this nature during his term, or during 
what may, for this purpose, be consid- 
ered as an excrescence on the term." 
And in the Massachusetts case, refer- 
ring to these English cases, it was said : 
"It is clear from these cases that the 
right of a tenant, in possession after the 
end of his term, to remove fixtures 
within a reasonable time, does not rest 
merely on the fact that he is in occupa- 
tion, or has not evinced an intention to 
abandon, but because he is still in con- 
templation of law, in occupation as ten- 
ant under the original lease, and, as 
Baron Parke says, under what may be 
considered an excrescence on the term, 
that is, as tenant at sufferance : Wa- 
triss v. First Nat. Bank of Cambridge, 
124 Mass. 571 ; s. c. 26 Amer. Rep. 
694. 

From these cases, and others to be 
cited, it may be laid down as a general 
rule, that so long as the tenant occupies 
the premises previously leased under or 
by virtue of the lease, during the con- 
tinuance of which he placed the fixtures 
on the demised premises, he may remove 
the fixtures ; but the instant he ceases to 
hold the premises under or by virtue of 
the lease, his right is at an end. 

To this there is an exception. Thus, 
" where the term is uncertain, or de- 
pends upon a contingency, as where a 
party is in as tenant for life, or at will, 
fixtures may be removed within a rea- 
sonable time after the tenancy is deter- 
mined :" Watriss v. First Nat. Bank of 
Cambridge, supra; Ellis v. Paige, 1 
Pick. 43, 49 ; Doty v. Gorham, 5 Id. 
487, 490; Martin v. Roe, 7 E. & B. 
237 ; Reynolds v. Shuler, 5 Cow. 323 ; 
Loughran v. Ross, 45 N. Y. 792 ; s. c. 
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6 Amer. Rep. 173 ; Elwes v. Mawe, 3 
East 38 ; s. c. 2 Smith's L. C. 228 ; 
Whiting v. Brastow, 4 Pick. 310; see 
Penton v. Robart, 2 East 88. 

The taking of a new lease while in 
possession under o previous lease has 
been regarded such a surrender of the 
possession that it was a release by the 
tenant of his right to remove the fixtures 
placed there during such previous lease. 
It is construed as a lease of the freehold 
with the fixtures, especially if the new 
lease contains any terms different from 
the first lease. In Watriss v. First Nat. 
Bank of Cambridge, supra, it was said : 
" But a very different question is pre- 
sented when the same tenant continues 
in possession under a new lease contain- 
ing different terms and conditions, making 
no reference to the old lease, reserving 
no rights to the lessee in fixtures annexed 
during the previous term and not re- 
moved before its expiration, and con- 
taining the covenant to deliver up the 
premises at the end of the term in the 
same condition. This is not the exten- 
sion of or holding over under an existing 
lease ; it is creation of a new tenancy. 
And it follows that whatever was a part 
of the freehold when the lessee accepted 
and began his occupation under the new 
lease must be delivered up at the end of 
the term, and cannot be severed on the 
ground that it was put in as a trade fix- 
ture under a previous lease which has 
expired. The failure of the lessee to 
exercise his right to remove during the 
former term, or to reserve it in his new 
contract, precludes him from denying the 
title of his landlord to the estate, and 
the fixtures annexed which have become 
part of it. The occupation under the 
new lease is in effect a surrender of the 
premises to the landlord under the old." 

In Loughran v. Boss, supra, it was 
said : " The surrender of the premises, 
after the expiration of the lease, is such 
an abandonment as vests the title in the 
landlord. In reason and principle the 
acceptance of a lease of the premises, in- 



cluding the buildings, without any reser- 
vation of right, or mention of any claim 
to the building and fixtures, and occupa- 
tion under the new letting, are equivalent 
to a surrender of the possession to the 
landlord at the expiration of the first 
term. The tenant is under a new ten- 
ancy, and not under the old ; and the 
rights which existed under the former 
tenancy, and which were not claimed or 
exercised, are abandoned as effectually 
as if the tenant had actually removed 
from the premises, and after an interval 
of time, shorter or longer, had taken 
another lease and returned to the prem- 
ises. A lease of lands and premises 
carries with it the buildings and fixtures 
on the premises, and the tenant, accept- 
ing a lease of the premises without ex- 
cepting the buildings, takes a lease of the 
lands with the buildings and fixtures, 
and acknowledges the title of the land- 
lord to both, and is estopped from con- 
troverting it." See Eten v. Luyster, 60 
N. Y. 252, 261. 

In Watriss v. First Nat. Bank of Cam- 
bridge, the plaintiff leased the premises 
to the Harvard Bank on January 1st, 
1861, for five years at a fixed rent, with 
the privilege of an additional term of 
five years on the same conditions. The 
lessee constructed a fire-proof safe or 
vault and placed other fixtures on the 
premises. The lessee (the bank) was 
afterwards changed into a national bank 
under the name above given. The new 
bank elected to extend the lease as above 
stated, and continued in occupation until 
October 7th, 1870, when a new lease was 
entered into by the parties for five years 
from January 1st, 1871, at an increased 
rent, and the new lease contained the 
same provisions as the old one, with an 
additional covenant in case of fire, that 
the rent was to cease until the repairs 
were completed. About November 8th, 
1875, the defendant (the bank) removed 
the safe and fixtures. Under these facts 
it was held that such remoual was unlaw- 
ful. 
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Other cases on a similar state of facts 
are decided in the same way : Marks 
v. Byan, 63 Cal. 107 ; Jungerman v. 
Bovee, 19 Id. 345; Abell v.Williams, 
3 Daly 17 ; Deeble v. McMullen, 8 Ir. 
Com. Xi. 355 ; Shepard v. Spaulding, 4 
Met. 416; Darrah v. Baird, 40 Leg. 
Int. 121 ; s. c. 22 Amer. L. Eeg. 533. 
See generally, Thomas v. GYoitf, 5 Bush 
37 ; Dinghy v. Buffum, 57 Me. 381 ; 
Youngblood v. Harris, 68 Ga. 630. 

A lessee, who had erected fixtures for 
the purposes of trade upon the demised 
premises, and afterwards took a now 
lease to commence at the expiration of 
his former one, which new lease con- 
tained a covenant to repair, it was said, 
was bound to repair those fixtures unless 
strong circumstances existed to show 
that they were not intended to pass 
under the general words of the second 
demise. Thresher v. East London Wa- 
ter-Works, 2B. &C. 608. 

A suit in ejectment was commenced 
February 8th ; on the 19th the defendant 
allowed judgment to go by default upon 
the lessor of the plaintiff entering into 
the following agreement : "In consider- 
ation of Messrs. J. & G. B. [the tenants], 
not appearing in this action, I hereby 
undertake not to issue a writ of posses- 
sion until after the 25 th day of March 
next." It was held that the defendants 
were, by the agreement, precluded from 
removing fixtures put up by them on the 
premises, in the interval between Feb- 
ruary 19th and March 25th, the fair con- 
struction of the agreement being that the 
premises should be given up in the same 
state that they were in on the day the 
judgment was signed. Heap v. Barton, 
12 C. B. 274; 8. C. 16 Jur. 891. 

Filzherbert v. Shaw, 1 H. Bl. 258, is 
considered one of the leading cases on 
this subject. There the purchaser of land 
brought an ejectment suit against the 
tenant from year to year, and the parties 
entered into an agreement that judgment 
should be signed for the plaintiff with a 
stay of execution until a given period. 



It was held that the tenant could not in 
the interval remove fixtures from the 
premises, which he had himself erected 
during his term, and before the action 
was brought. 

A tenant at will of a lessee of land 
erected a small building on the land 
resting on stone posts sunk in the ground. 
The building was erected with the knowl- 
edge and consent of the lessor of the 
ground, and with the understanding on 
his part, and on that of the tenant at 
will, that it would be removed as a trade 
fixture. Both tenancies expired at the 
same time, and neither tenant removed 
the buildings ; the lessor resumed pos- 
session of the premises, and soon after 
the former tenant at will hired it with 
other land at an increased rent. It was 
held that the tenant at will could not, 
after this, remove the building. Mclver 
v. Estabrook, 134 Mass. 550. 

The doctrine of the principal case has 
not always been followed : A'crr v. 
Kingsbury, 39 Mich. 150 ; 8. C. 33 Am. 
Rep. 362, is a notable instance of this 
dissent. In that case the following rea- 
soning was used, after referring to the 
general rule that the fixture must be 
removed before the term expires or pos- 
session is given : " But why the right 
should be lost when the tenant, instead of 
surrendering possession, takes a renewal 
of his lease is not very apparent. There 
is certainly no reason of public policy to 
sustain such a doctrine; on the con- 
trary, the reasons which saved to the ten. 
ant his right to the fixtures in the first 
place are equally influential to save him 
on a renewal what was unquestionably 
his before. What could possibly be more 
absurd than a rule of law which should 
in effect say to the tenant who is about 
to obtain a renewal : ' If you will be at 
the expense and trouble, and incur the 
loss, of removing your erections during 
the term, and of afterwards bringing 
them back again, they shall be yours ; 
otherwise you will be deemed to aban- 
don them to your landlord.' " 
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This was a case where the new lease 
was accepted from a new landlord, and 
it was held that the tenant was not pro- 
hibited from removing trade fixtures 
placed on the premises during the continu- 
ance in force of the first lease ; and the 
court cites the language used in Davis v. 
Moss, 38 Penn. St. 346, 353, where it 
is said, "if a tenant remains in posses- 
sion after the expiration of his term, and 
performs all the conditions of the lease, it 
amounts to a renewal of the lease from 
year to year, and I take it he would be 
entitled to remove fixtures during the 



year. 



To the same effect is Devin v. 



Dougherty, 27 How. Pr. 458. 

If the first lease is a written one, and 
the second only in parol, the effect upon 
the right to remove the fixtures is the 
same : Loughran v. Ross, supra. 

An exception to the general rule, that 
the tenant must remove the fixtures during 
the term, has already been noted. In 
one case it was said of this rule, " to 
apply it to a party in possession under a 
lease revocable at pleasure, would be 
manifestly unjust and without reason. 
It would be allowing a party, without 
any fault of his own, or any opportunity 
of removal, to be deprived of his pro- 
perty at the mere will and caprice of 
another :" Northern Cent. Ry. Co. v. 
Canton Co., 30 Md. 347 ; s. C. 8 Am. 
L. Peg. 540. So that where a landlord 
agreed to sell a trade fixture for the ten- 
ant's benefit, and the tenant left it after 
the expiration of his time, and the land- 
lord failed to sell it, it was held that the 
tenant had a reasonable time, after the 
term, to remove it, and that his creditors 
had the same right of attachment : Tor- 
rey v. Burnett, 9 Vroom 457 ; s. 0. 20 
Am. Eep. 421. 



So, where a lease was given by an 
agent without sufficient authority during 
the absence of the owner, aud was ter- 
minated by the owner on his return 
from abroad, it was decided that the 
tenant became a tenant at sufferance, and 
could remove his fixtures within a reason- 
able time after such termination : Anioni 
v. Belknap, 102 Mass. 193. 

So the same is true in case of a for- 
feiture of a lease : Weeton v. Woodcock, 
6 M. & W. 14. 

Likewise if the landlord, before the 
expiration of the term, enjoins the ten- 
ant from removing his fixtures, the tenant 
will be allowed a reasonable time after 
the dissolution of the injunction within 
which to demand and remove them : 
Goodman v. Hannibal §• St. Joseph Rd. 
Co., 45 Mo. 33. 

Certain premises were let for no cer- 
tain time, for a nursery, for raising trees 
and plants until ready to be transplanted. 
It was ruled that the trees must be re- 
moved within a reasonable time after 
the lease was terminated : King v. Wil- 
combs, 7 Barb. 263 ; and if the term is 
certain, then before possession is yielded : 
Brooks v. Galster, 51 Barb. 196. 

But where the lease is thus unexpect- 
edly terminated, it would seem that the 
fixtures must be removed before posses- 
sion is yielded, else the effect will be an 
abandonment : Lerader v. Homewood, 5 
C. B. (N. S.) 546; Gibson v. The 
Hammersmith Rd. Co., 32 L. J. Ch. 
337, 342 ; Heap v. Barton, supra ; 
Martin v. Roe, supra ; Weeton v. Wood- 
cock, supra. See Sumner v. Bromilou, 
34 L. J., Q. B. 130 ; Minshall v. Lloyd, 
2 M. & W. 450. 

W. W. Thornton. 

Crawfordsville, Ind. 



